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STATEMENT OF QUESTIONS PRESENTED 


1. Did the admission in evidence of appellant's 
photograph bearing identifying numerals, placed thereon by 
police authorities at the time said picture was taken, con- 


stitute prejudicial error? 


2. Did the Trial Court's failure to instruct the Jury 
to disregard as to appellant, conversations, not in appellant's 
presence, between co-defendant and third persons, in the ab- 
sence of any specific reference therein to appellant, constitute 


reversible error? 


3. Did the Trial Court's refusal to permit appellant's 


counsel on cross-examination, to fully inquire into matters 
tending to test a witness’ ability to observe, in the light 


of her entire testimony, constitute reversible error? 
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UNITED STATES OF AMERICA, 


Appellee 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from imposition of sentence (5-15 years) 


upon conviction by jury of alleged violations of Title 22, 


2 
Sec. 2901, D. C. Code 1961 Ed. (Robbery) .and Title 22, 
Sec. 502 , D. C. Code 1961 Ed. (Assault with a dangerous weapon). 
This Court has jurisdiction of this appeal based on 28 U.S.C., 
Section 1291. 
The jurisdiction of the Court below was based on 


Title 11, Sec. 306, D. C. Code 1961 Ed. 
STATEMENT OF CASE 


Appellant Dance and a co-defendant, Sidney O. Gray, were 
jointly charged in a two-count indictment, (1) That on or 


‘about September 21, 1965, within the District of Columbia, they 


committed the crime of robbery by taking from the person of Roy 


L. Stacker, property of Howard University, a body corporate, 
and (2) That they made an assault on the said Roy L. Stacker 
with a dangerous weapon, that is,a gun. 

Stacker, on behalf of the Government, testified that he 
was employed as a guard by Howard University and that on the 
day in question, September 21, 1965, he and two fellow employees 
were assigned to pick up money at various places in Howard Uni- 
versity; that his particular assignment was to drive the vehicle 
to the various stops where his fellow employees would pick up 


the money and upon their return to the vehicle would deposit 
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the money in a canvas bag, two-toned in color, which he, 
Stacker, would guard in their absence, 

That about 5:15 o'clock P.M., on September 21, 1965, 
Stacker had driven his vehicle to his fifth and ast stop, 
the student center, which is located in the old hospital 
on the campus of Howard University, where his fellow employees 
entered for the purpose of picking up money ee ee 
remaining in the vehicle. Feeling something pressing against 
his head and believing it to be someone playing a joke he 
turned to find a gun staring him in the face. Upon looking to 
his right he saw another person holding a gun. He was ordered 
to remove his gun belt and to get out of the vehicle. In 
alighting from the vehicle, Stacker managed to remove his gun 
from its holster and thereupon shot and killed one of the 
would-be robbers, Horace C. Smith, Jr., also known as “Jody. 

Stacker was unable to identify the other robber, who got 
away with the canvas bag containing monies theretofore collected 
at various stops on the Howard University Campus by Stacker and 
his associates. | 


Stacker, testified that he had known the defendant, Sidney 


QO. Gray, ever since he, Stacker, had been employed at Howard 


University where Sidney 0. Gray was likewise employed as a 
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guard at the time the robbery occurred. 
A witness, Yancy A. Rowe, testified that, on the day in 
question, he was driving in a southerly direction on Fourth 


Street when his attention was attracted by a maroon-colored 


vehicle stopped in his lane of traffic, at which time he saw 


an individual come out of the bushes carrying a large security 
type bag, get into the passenger side of the stopped vehicle 
after which the vehicle pulled off. Following the vehicle 

south on Fourth Street, he saw a motorcycle Policeman coming 

up Fourth Street with his siren blowing and at that time the 

‘man on the passenger side seemed rather excited as he turned 

to oom enroncn the rear view window of the vehicle at the 
Policeman as he passed. At that time, Rowe, saw that the 
individual on the passenger side of the car was average in size 
and had a very heavy mustache. Rowe then jotted down the license 
number of the vehicle which had stopped at Fourth and T Streets, 
N. W. because of traffic conditions; Rowe, observing the vehicle 
turned into T Street, continued on to his home. While in route 
home he heard a radio announcement that Howard University had 
been "robbed." Some time later that evening Rowe, called members 
of the Metropolitan Police to inform them CE the things he saw 


and did as hereinbefore described. 
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Rowe was unable to identify either the appellant ox 
his co-defendant Gray as passengers in the vehicle he followed. 

Mrs. Andrea Jackson, testified that on the day in question, 
while in the employ of Howard University as a totophone operator, 
she received a telephone call from the defendant, Gray, during 
which time she received a call from another officer on duty to 
whom she reported that there had been an attempted robbery and 
aman had been shot. When asked by the caller if the man was 


dead, she told him that she was not sure but she believed he was 


dead, that Stacker had shot him, but that in any event, it would 


not be necessary for him to leave his post since the Metropolitan 
Police were on the scene. At this point she thought she heard 
Gray say,"Oh, my God." About three weeks later, in’ another 
telephone conversation with Gray, based on her impression from 
the saieae and conversations with employees that he was involved 
in the robbery, she asked him why, "He would get involved in such 


a thing." 

Mrs. Ethel Smith, called on behalf of the Government, 
testified that she was the Mother of the man shot dead at the 
scene of the robbery, and that early in the afternoon of the 


day in question, a man she identified as appellant, because of 


a very heavy mustache he was wearing, called at her house. That 


LO 
after about a ten minute wait, the man left her house 
accompanied by her son, Jody. 

Mrs. Jacqueline E. Dance, testified that she had been 
issued automobile tags bearing the same number as alleged to 
have been written down by the witness, Rowe, and that on the 
early afternoon of September 21, 1965, she loaned her auto-— 
mobile, a 1962 maroon and white Comet bearing the tag numbers 
before described, to appellant, Louis E. Dance, her brother- 
in-law. 

The Government then called as its next witness, Lawrence 
A. Dance, III, the infant son of the preceding witness and the 


nephew of appellant, Louis E. Dance. Young Dance testified 


that, on the day of the robbery, and just before he had his 


dinner, he saw the vehicle owned by his Mother, operated by 
the defendant, Sidney O. Gray, and at which time his uncle, 
appellant herein, was a passenger in said vehicle. 

Harry E. Noone, a member of the Metropolitan Police 
Department, testified that as a result of his investigation 
he went to the home of appellant, and after placing him under 
arrest, removed him to Police Headquarters where he caused his 


picture to be taken. 
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Whereupon, the Government resting its case, appeitant 
Dance called as his witness his Mother, Lucille Dance, who 
testified that she was employed as a teller by the First 
National Bank of Washington, in the District of Columbia. 
That she generally left her place of employment about 4:30 
o'clock P.M. every afternoon and arrived at her fens Sees 
mately 5:00 o'clock P.M. or five minutes after 5:00 prclock: 
That on September 21, 1965, she left her employment at her 


usual hour and upon arriving home at her usual hour she found 


her son, appellant herein. 
STATEMENT OF POINTS 


1. The Trial Court erred in admitting SARS: S 
photograph taken by Police at the time of ee s arrest 


and bearing identifying numerals. 


2. The Trial Court erred in refusing to instruct the 


Jury to disregard, as to appellant, conversations, not in 
appellant's presence between co-defendant and third persons. 

3. The Trial Court erred in oensiee to permit appellant's 
counsel to fully inquire, on cross-examination, cueomacters 


‘tending to test a witness' ability to observe. 
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SUMMARY OF ARGUMENT 

1. Admission of photograph of defendant in evidence 
at his trial for robbery and assault with a dangerous weapon, 
which consisted of a front shot with figures at bottom of 
photograph, was prejudicial error where substantial proba- 
bility existed that fact of defendant's prior criminal record 
was impressed upon the jury in situation where defendant did 
not take the witness stand. 

Criminal record of a defendant may not be introduced 
into evidence at trial unless the defendant takes the stand or 
otherwise places his character in issue. 

2. Failure iof the Trial Court to duly limit the effect 


. 


of evidence introduced which was competent against the defen- 


dant Gray and incompetent against appellant amounted to an abuse 


of discretion and accordingly acaneienat prejudicial error. 

3. The Trial Court's refusal to permit appellant's counsel, 
on cross-examination, to fully inquire into matters tending to 
test the ability of the witness, Smith, to observe accurately 
amounted to an abuse of the Trial Court's discretion to limit 


cross-examination ‘and accordingly constituted prejudicial error. 


‘ ARGUMENT 


1. During the course of the trial below one Harry 


E. Noone, testified, on behalf of the Government, that he 


was a member of the Metropolitan Police Department, assigned 

to the Robbery Squad (Tr. 246) and that around 7:50 P.M., in 

the evening of September 21, 1965, (the day of the robbery) , 

he arrested appellant at his home, 214 T Street, Ne W. 

(Tr. 249), and on the same evening processed spachient 

through the I.D. Bureau of the Metropolitan Police Department. 

. That part of the process consisted of a "regular identifica 

tion photograph taken of (appellant)", (Tr. 251) [Government s 

Exhibit No. 15] (Tr. 251). Government's Exhibit 15 tae offered 

and received in evidence over appellant's objections (tr. 258) . 
. Pictures of criminals showing a front and at Games a 

profile view, with a number displayed on the breast, are 

common and familiar. If the evidence had been offered for 

the good-faith purpose of showing that the witness cons identi- 

fy the appellant, his oral testimony as to this fact would have 

sufficed. It is sufficient to note at this point that, by uni- 

| 


versal judicial concession, a map, model, diagram or PHOTOGRAPH, 


. 
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takes an evidential sack simply as a non-verbal mode of 
expressing a witness' testimony. (See Wigmore on Evidence, 
Third Edition, Vol. 3, page 175). (Emphasis supplied) 

Appellant's photograph had little or no probative 
value in itself, since the witness was able to identify 
appellant in the courtroom, after having had an opportunity 
to observe and scrutinize him clearly at the time of his 
arrest (Tr. 262). 


It follows that the Government's real purpose intended 


to be achieved by the Government's Exhibit 15, was to indi- 


cate to the jury an existing prior criminal record on the 
part of appellant, who did not take the stand in his own 
behalf. 

Accordingly, the receipt in evidence of Government's 
Exhibit 15, made known to the jury, however indirectly, the 
existence of, or the belief that, appellant had a prior 
criminal record. 

It is well-settled law that the criminal record of a 
defendant may not be introduced into evidence at trial unless 
the defendant takes the stand or otherwise places his charac— 


: 


ter in issue (Barnes vs. U. S., 365 F.2d 509, 510; 124 U.S. App. 


11 
D.C. 218, (1966). Even where the defendant has taken the 
stand, evidence of a prior crime is not automatically ad— 


missible (Luck vs. U.S., 348 F.2d 763, 768-769 (1965); 121 


U. S. App. D. C. 151). It is submitted that the prosecution's 


photograph received in evidence, seriously prejudiced the 


rights of appellant to a fair and impartial trial. 

2. During the course of the trial, Mrs. Andrée Jackson, 
a Government witness, testified, inter alia, that she had 
known appellant's co-defendant, Sidney 0. Gray, for the dura— 
_tion of her employment as a switchboard operator at Howard 
University for close to four years (Tr. 150). That by reason 
of stories that she read in the newspapers and een Seno 
tions with other employees, she received the impression that 
Gray was involved in the robbery, which caused her surprise 
and shock (Tr. 155). That ina ConTerenttOn with Gray she 
was told "that he [Gray] was desperate, or something to that 
effect; and he said it was one grand mess" (Tr. 156) . 

Although the witness did not mention appeliant by name, 
it was obvious that she considered appellant as guilty as 
his co-defendant, Gray, in view of her references to news- 


paper articles, and in the light of the joinder of appellant 
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and Gray as co-defendants in the indictment. 
Appellant requested the Trial Judge to instruct the 

jury that the testimony of the witness, Jackson, was not 
to be considered by them as to appellant -since her testi- 
mony was inadmissible as to appellant (Tr. 166). The Trial 
Court refused appellant's request and thereupon failed to 
instruct the jury that the testimony of the witness, Jackson, 
was not to be considered by them in their deliberation of the 
case against appellant (Tx. 167). The Trial Court did give 
a general instruction at the conclusion of the case as follows: 

“Now certain evidence in the course of this 

trial was admitted only with respect to a 

particular defendant and not against the 

other defendant. You may consider such 

testimony only with respect to the defen- 

dant against whom it was offered, and you 

much not consider it in any way in your 

deliberations with respect to any other 

defendant." (Tr. 418). 

It is respectfully submitted that the Trial Court's 

instruction, as quoted above, did not sufficiently inform 
the jury as to which defendant testimony was admitted and 


which should not be considered by them with respect to any 


other defendant. 


It is a well-settled rule that confessions and/or 
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inculpatory statements, not made in their presence, are 
inadmissible as against third persons. The court's re- 
fusal to instruct the jury as to this rule of law at the 
time testimony was received concerning a encom 
unduly limited its effect which, while competent against 
his co-defendant, was incompetent as to appellant. This, 
it is respectfully submitted, prejudiced appellant's 
rights and accordingly, constituted prejudicial error. 
3. The witness, Smith, hereinbefore referred to, 
having testified that appellant was in her presence for 
about AAS minutes during which time she had "oceasion to 
look at that man," referred to appellant (Tr. 181), 


identified him because "he had such a full heavy mustache" 


(Tr; 182) while he sat ina "very small" xeception hall, 


lighted by a sixty watt bulb (Tr. 188). 

On cross-examination, appellant attempted to inquire 
into her ability to observe (Tr. 183). The earned Trial 
Judge instructed appellant's counsel to limit his ee 
to "conditions under which she wears glasses and [to] find 
out whether or not she had glasses on that day" (rr. 185). 


‘The Court further ruled that "unless you establish that she 
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is almost blind it is immaterial whether she has 20-20 
or 20-30 vision" (Tr. 185). 

The credibility of a witness may, and undoubtedly 
should be tested by questions on cross-examination re- 
lating to the accuracy of the witness' power of observation. 

"For the purpose of showing the credibility of 
a witness, he may be cross-examined as to 
matters tending to test the accuracy of his 
observation and his opportunity and capacity 
therefor, and as to the amount of attention 
he paid to the matter to which he testified." 
(98 C.J.S. 380, 381) 

In Kinsey vs. State, 68 Pac.2d 1141, at page 1150, 
the Court, in answer to its own inquiry, "How then may 
the truthfulness of the evidence of a witness be attacked 
through cross-examination?", answered as follows: "It 
seems to us that all attacks thereon must be reduced to 
one of three classes: (a) Upon the honesty andintegrity 
of the witness; (b) Upon his ABILITY TO OBSERVE ACCURATELY; 
and (c) Upon his accuracy of recollection of past events." 
(Emphasis Supplied). 

In Wilson vs. U. S.,232 U.S. 563, at page 568, Mr. 


Justice Pitney, commenting for the Court on the propriety 


of an inquiry to a witness concerning her addiction to 
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morphine said, "But as we read the record, the evidence 
was not offered or admitted for its bearing upon top See 
tex, but rather to show that she was so much addicted to the 
use of the drug that the question whether at the moment of 
testifying she was under its influence had a material bearing 
upon her reliability as a witness. It-seems to us that in 
this aspect the evidence was admissible." (34 5.Ct.347; 
232 U.S. 563; 58 L.Ed.728) 

In view of the Government's case, based solely upon 
circumstantial evidence as to all aspects of the case, it 
became extremely important to appellant to clearly establish 
the ability of the witness, or the lack thereof, to clearly 
observe under the existing circumstances. By its selte * 
the Trial Judge unduly limited appellant in his right to 


cross-examine the witness and did thereby constitute pre- 


judice and reversible error. 


CONCLUSION 


In conclusion it is respectfully submitted for reasons 


heretofore set forth that the judgment of the Trial Court be 


reversed and the. case remanded for further proceedings 
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consistent with the decision of this Honorable Court. 
a) | 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


I. Whether, given that a statement by appellant’s co- 
defendant was made out of the presence of appellant, 
the trial judge erred in initially refusing to instruct the 
jury to disregard the statement as to appellant where 


1. the challenged statements did not refer to appel- 
lant at all, 

2. the trial judge requested appellant to prepare an 
instruction in that regard, which request appellant 
ignored, and 

3. the Court nevertheless instructed the jury gen- 
erally in this regard, and counsel knowingly ac- 
quiesced in the instructions as given? 

If so, wasn’t the error harmless error? 

II. Whether, under the circumstances of the case, 
limiting appellant’s cross-examination of a government 
witness with corrected vision with respect to her ability 
to observe, where appellant was seated for an extended 
period only a few feet from her was error, and if so was 
it merely harmless error? 
| JIT. Whether it was error to introduce a photograph 
into evidence on the issue of appellant’s recent change 
in appearance, and if so, whether it was prejudicial error, 
where testimony as to the origin of the picture negated 
any possibility of attributing a criminal record to appel- 
lant on the basis of its appearance? 


INDEX 


Counterstatement of the Case. 


A. Record facts relating to the alleged prejudicial fail- 
ure of the trial judge to instruct the jury to disregard 
hearsay testimony as to appellant... 


B. Record facts relating to the claim that the trial judge 


unduly limited the cross-examination of the witness 
for the Government 


C. Record facts relating to the admission of a photograph 
of appellant into evidence... 


Statutes and Rule Involved... 
Summary of Argument. 
Argument: 

I. Noerror occurred when the trial judge did not instruct 
the jury to disregard as to appellant a statement made 
by codefendant to a witness outside the presence of 
appellant, since the statement did not mention or bear 


any relation to him. Error, if any, was cured by 
subsequent general instructions on the point, in which 


counsel acquiesced. If not cured, any error was harm- 
less error coccaee caer 


- The trial judge did not err in regulating the order of 
questions during a cross-examination on the ability of 
& witness to observe. Even if the record could be read 
to indicate that cross-examination was limited, it was 
within the discretion of the trial judge to do so. Error, 
if any, was harmless 


The trial judge did not err in admitting a Picture 
taken by police at the time of appellant’s arrest where 
there was testimony negating any inference by the 
jury that appellant had a criminal record 


Conclusion 
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United States Court of Appeals 


For THE District or CoLUMBIA CircuIT 
No. 21,058 


Louis E. DANCE, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 12, 1965 three men, only two of which 
were physically present at the scene, robbed the driver 
of a vehicle engaged in picking up money and checks 
from various buildings on the campus of Howard Uni- 
versity. The robbery occurred at the last regular stop 
for the vehicle at about 5:15 p.m., and netted about 
$1600 in cash and $7000 in checks contained in a large 
leather and canvas bag. One man, Horace C. “Jody” 
Smith was shot and killed by the driver of the Univer- 


(1) 


2 


 sity’s vehicle during the holdup. Appellant and Sidney 
| Gray, an off-duty campus guard, were indicted and 
jointly tried for robbery and assault with a dangerous 
' weapon. They were found guilty of both counts, and ap- 
" pellant was sentenced on March 23, 1966 to five to fifteen 
years on the robbery count and three to nine years on 
' the assault with a dangerous weapon count, to run con- 
currently. 


A. Record facts relating to the alleged prejudicial failure 
of the trial judge to instruct the jury to disregard 
hearsay testimony as to appellant. 


Andrea Jackson had been the switchboard operator at 
Howard University for about four years. She knew and 
could identify the appellant Gray (Tr. 150). She testified 
that she spoke to him a little less than 200 times a year 
because his telephone was routed through her switchboard 
and that she knew his voice well (Tr. 151). A little 
after 5:30 p.m. on September 21, 1965 she received a 


call from Gray who asked for the Captain of the Howard 
University Guard Force (Tr. 151-152). She asked him 
to “hold” until she could relay a message to another 
guard, Mr. Tyler. Tyler was being told that 


There had been an attempted robbery and a man had 
been shot and he asked me if the man was dead. I 
told him that I wasn’t sure but I did believe he was 
dead and that Stacker had shot him (Tr. 152). 


She testified further: 


{When I said I thought the gentleman was dead I 
heard someone say “Oh my God”. At the time I 
wasn’t paying too much attention. I heard, but I 
wasn’t paying too much attention (Tr. 152). 


She testified that about three weeks later she again talked 
to Gray on the phone (Tr. 153). Counsel for appellant 
objected on the ground that “that would be hearsay as 
to my client, conversation not in the presence of my 
client” (Tr, 154). The Assistant United States Attorney 
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tendered that the witness was “not in any way going to 
mention Dance.” The Court overruled the objection, rul- 
ing that “any conversation she had with the defendant 
Gray is admissible” (Tr. 154). 

She then described the conversation: 


Well, when he called, I told him that—I was, you 
know, under the impression, from the papers and 
conversations with employees, that he was involved 
in the robbery—I was really surprised and very 
shocked. And I asked him why—you know—he would 
get involved in such a thing. And he told me that 
it was just one of those things, that he didn’t know 
what had really happened. And I told him that since 
that time I had become involved in the case as a 
witness. He said that he was very sorry. And I 
asked him again why—you know—he would try such 
a thing. And he said, it is Just one of those things, 
that he was desperate, or something to that effect; 
and he said it was one grand mess. 

* * * + 


Well, at the time, he did ask me how Officer Stacker 
was. And I told him that I guessed he was—you 
know—as well as could be expected and working 
(Tr. 155-56) 2 


cross-examination the following colloquy occurred: 


Now, you testified that you had gotten some impressions 
from the newspapers or from the television? 

From the television; I didn’t read any newspaper accounts. 
You read the headlines, did you not? 

I saw the paper when it passed through. 

And by that time Sidney Gray had lost his job, hadn’t he? 
As far as I knew he was off the payroll. 

And you knew that he had been arrested? 

Yes, I did. 

And what he said to you is “this is one grand mess, I am 
desperate”. Did he not say that? 

. No, he did not say that. 

. Did he say it was one grand mess? 

. I asked him why would he be involved in something like 
this. That is when he said he was desperate. And I told 
him that I was also involved with it. And he apologized 
and said he was sorry that I was involved, and that is 


POP EPpeEePepoer oF 
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At a bench conference, counsel sought an instruction on 
her testimony. “If Your Honor please, I would respect- 
fully ask Your Honor to instruct this jury that none of 

' this last witness’ testimony is to be considered by the 
' jury as against the defendant Dance. There were quite 
a number of observations that this young lady made 
concerning her own impressions and opinions.” The trial 
judge countered that there was “absolutely no reference 
whatever, by insinuation or otherwise, with respect to 
Dance” (Tr. 166). Counsel insisted that “some of this 
' water has splashed over”, whereupon the Court instructed 
counsel to “prepare a proper instruction and submit it 
| before the Court instructs this jury at the end of the 
' trial with reference to this witness’ testimony and the 
. Court will consider it at that time” (Tr. 167). 
Counsel never complied with the trial judge’s mandate 
| to submit appropriate instructions. Nevertheless, the 
' trial judge instructed the jury sua sponte, as follows: 


You should give separate considerations and render 
separate verdicts with respect to each defendant as 
to each count. Each defendant is entitled to have 
his guilt or innocence as to each of the crimes charged 
determined from his own conduct and from the evi- 
dence which applies to him as if he were being tried 
alone. 

The guilt or innocence of any one defendant of 
any of the crimes charged should not control or in- 
fluence your verdicts respecting the other defendant. 

You may find either defendant guilty or not guilty. 
At any time during your deliberations, you may re- 
turn your verdict of guilty or not guilty with respect 
to either defendant on either count. 

Now certain evidence in the course of this trial 
was admitted only with respect to a particular de- 
fendant and not against the other defendant. You 
may consider such testimony only with respect to 
the defendant against whom it was offered, and you 


when he made the statement it was one grand mess (Tr. 
165-66). 
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must not consider it in any way in your deliberations 
with respect to any other defendant. 


At the close of the instructions, counsel requested and 
obtained permission to approach the bench. He made it 
known that he “thought that [the judge’s] charge to the 
jury was rather general in that [it] did not specify that 
this was a dealing directly with conversations of the de- 
fendant Gray and another in the absence of the defendant 
Dance” (Tr. 485-36). That is, he thought the charge 
should clearly indicate that with respect to conversations 
of Gray with another in the absence of Dance, the con- 
versation ought not be received by the jury in their con- 
sideration (Tr. 436). The Court then asked counsel which 
was the greater danger—the giving of the general in- 
struction with respect to all evidence pertaining to one 
defendant not to be received against another, or giving 
of the specific instruction with respect to a specific con- 
versation, followed by a warning not to consider it? 
Counsel then said “I would agree with Your Honor at 
this stage—(Tr. 436). The trial judge opined that “hav- 
ing given the general instruction with respect to testi- 
mony offered as against only one defendant as over 
against the possibility of confusion or unnecessarily high- 
lighting the very conversation that you do not wish to 
have entered against the defendant Dance, [he did not 
think he] should give an additional instruction (Tr. 487). 
Counsel replied “Very well, Your Honor” (Tr. 437). 
Later, counsel announced he had “[nJothing further” 
(Tr. 440). 


B. Record facts relating to the claim that the trial judge 
unduly limited the cross-examination of the witness 
for the Government. 


Mrs. Ethel Smith was the mother of “Jody” Smith 
who was killed in the course of the robbery. She lived 
at 35 Rhode Island Avenue, Northeast. Around 2:30 on 
the afternoon of the 21st at a time when her son was at 
home in bed, a man came to the house to pick him up. 


6 


While he waited for “Jody” to dress, he was in the 
same room with her (Tr. 181). She testified that “The 
one reason I was looking at him was because he had 
such a full, heavy moustache and I thought it looked 
very strange for a young man to have such a full 
moustache” (Tr. 182). She was positive appellant was 
that man because “he sat right opposite me and I looked 
at him and I kept looking at him” (Tr. 182). 

When she went to police headquarters that evening 
she saw appellant there—but he had cut his moustache. 
She couldn’t say how much it was cut but she testified 
that he’d cut it because when she looked at him she noticed 
it (Tr. 183, 191). 

On cross-examination she testified that she was re- 
quired to wear glasses, but that she could see without 
them. She was wearing them on the 21st (Tr. 183-84). 
The following exchange then took place: 


Q. And do you know what your rate of vision was 
on September 21st? 

A. What is my what? 

What your vision was? 
My vision? 

Yes. 

Well, I could see. 

Q. Do you know— 

THE COURT: ... Mr. Koonin, what the pre- 
scription is for her glasses is not material. 

THE WITNESS: I was going to let him know 
that I know it was him. 

THE COURT: One moment, Mrs, Smith. 

Come to the bench. 

THE COURT: Mr. Koonin, you may establish all 
the conditions under which she wears glasses and 
find out whether or not she had glasses on that day, 
if she remembers, but as to whether she has 20-20 
vision or 20-80 vision is not material at this point. 

MR. KOONIN: May I, respectfully, differ with 
Your Honor and suggest that I think it is most 
material? 
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THE COURT: We are not talking about a wit- 
ness making an observation 200 yards down the road, 
across the room or the length of this courtroom. We 
are talking about a witness who testified Dance 
came in and sat across from her in the same room. 
Now, you may establish, as I indicated, the extent 
to which she can see with or without glasses by 
reference to things in this room. Unless you estab- 
lish that she is almost blind it is immaterial whether 
she has 20-20 or 20-80 vision... . 

Let her describe in detail everything while she was 
in the presence of the defendant so you can establish 
distances. After you have established distances it 
becomes material whether or not she is farsighted 
or nearsighted. Then we can get into the kind of 
prescription she has (Tr. 184-86). 


Defense counsel then began to establish how well Mrs. 
Smith could see at a distance, asking her if she could tell 
the number of feet he was standing away from her (Tr. 
186-87). She replied that she was “not too good at that 
distance” (Tr. 187). Appellant sat opposite her in a very 
small reception hall lighted by a 60-watt bulb (Tr. 187- 
88). He was no more than three to four steps away 
(Tr. 187). She could not remember the clothes he wore 
but she was transfixed by the moustache (Tr. 189). She 
testified that “I could look directly into his face and he 
could look into mine (Tr. 189). 

On re-direct examination the Assistant United States 
Attorney stood where counsel for the defense had stood. 
She testified that she could see him clearly and that when 
she said that she couldn’t estimate distance she meant in 
terms of feet (as opposed to clarity of perception) (Tr. 
166). 


C. Record facts relating to the admission of a photograph 
of appellant into evidence. 


On the evening of the 21st Detective Noone saw 
Jacqueline Dance, appellant’s sister-in-law, driving a dark 
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red and white 1962 Comet in front of police headquarters 


(Tr, 246-247)? As a result of this contact, Noone ar- 


rested appellant at 214 T Street, Northwest at about 


7:50 pam. (Tr. 249). Appellant’s home was eight to ten 
' blocks from the scene of the robbery (Tr. 250). 


Noone testified that after appellant’s arrest he was 


_ processed through the Identification Bureau, and “the 
' regular identification photograph was taken of him”. The 


photograph was marked as Exhibit 15 and shown to de- 
fense counsel (Tr. 251). 
The following exchange then occurred: 


MR. KOONIN: If Your Honor please, normally 
I would have no objections to photograph [sic] being 
admitted in evidence in view of the officer’s testi- 
mony. But with those numbers on there, I submit 
that those numbers are rather prejudicial to the de- 
fendant. And it could well indicate to this jury that 
this defendant was not only photographed at this 
time but had a pre-existing number, even though no 
information concerning the number appears on either 
side of the photograph. I would have no objections 
to the admission of the photograph in evidence if the 
numbers were deleted. 

MR. PALMER: I might say this, Your Honor. 
The photograph represents Defendant Louis Dance 
with the date clear, 9/21/65. There is no possible 
indication that this is anything else but a photograph 
taken that night. There can be no prejudice in any 
way...- 


The Court asked defense counsel if he would stipulate 
that the picture was taken on the 2ist and counsel said 
that he would (Tr. 253). Counsel then suggested that 
marking out the tag number before the picture went to 
the jury might lead the jury to believe that other damag- 
ing evidence or writings were being withheld from them 


2 The license number was the same as that that the witness Rowe 
had jotted down when he saw the car on Fourth Street at about 
5:30 that day. (Tr. 106, 114). 
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and on that basis, he objected to admission of the picture 
in any form (Tr. 258-54). The Assistant United States 
Attorney responded: 


I think, number one, the photograph corroborates 
Ethel Smith there is a substantial change in this 
man’s mustache. It is much heavier now. It covers 
the entire upper part of his lip. This is offered to 
corroborate Ethel Smith. As I view the photograph, 
it is substantially different, 

Secondly, counsel objects to the photograph on any 
ground, either the way it is or striking out the num- 
bers, I think that it is impossible for any jury to 
speculate that this man had a prior record from this 
photograph, when it has a number and the date 
9/21/65, and the officer testified that he processed 
this man after his arrest in this case on this date of 
the robbery. There is no possibility of prejudice, as 
I see it, in any way. In fact were we to delete these 
items it might be more prejudicial than to leave it 
with the date of 9/21/65. 


The Court ruled that “the photograph clearly shows 
(that it] was taken in reference to the investigation of 
the offense that he allegedly had committed on this date” 
and admitted the picture as it was (Tr. 257-58). 


STATUTES AND RULE INVOLVED 


22 D.C. Code § 2901 provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


22 D.C. Code § 502 provides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
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weapon, shall be sentenced to imprisonment for not 
more than ten years. 


' Rule 52(a), Federal Rules of Criminal Procedure, pro- 
vides: 

Any error, defect, irregularity or variance which 

does not affect substantial rights shall be disregarded. 


SUMMARY OF ARGUMENT 


Statements made by 2 co-defendant to a witness. that 
arguably indicated the co-defendant’s concern with the 
circumstances of the robbery did not give rise to an im- 
mediate need for a cautionary instruction by the trial 
judge to disregard such statements as against appellant. 
Since nothing the witness said bore any relation to appel- 
Jant whatsoever, no error occurred in refusing such an 
instruction. Counsel waived any objections he may have 
had by failing to submit specific instructions on the point. 
In any event, any possible prejudice was cured by the 
trial judge’s general instruction on the point, in which 
counsel acquiesced. Lastly, the primary issue in the case 
as it pertained to appellant was whether he was properly 
identified as one of the active participants in the robbery. 
Under such circumstances, error, if any, was harmless. 

The trial judge did not limit appellant’s cross-examina- 
tion of a government witness on her ability to observe ap- 
pellant but merely exercised his diseretion in requiring 
‘an orderly presentation of the evidence. He did not abuse 
that discretion. Even if appellant’s cross-examination 
were limited no error occurred. It was clear that the 
proximity of appellant to the witness at the time of her 
observation was such as to make irrelevant detailed 
analysis of her visual acuity; it was clear that she could 
discern objects without difficulty. Moreover, other sub- 
stantial evidence linked appellant to the crime, so that the 
testimony of the witness was not eritical—error, if any, 
was harmless. 
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Appellant seeks to bring this case within the ambit of 
eases holding that admission of mug shots indicating 
prior criminal involvement is prejudicial error. But this 
cannot be the case where testimony as to the taking of 
the photograph makes it clear that it was taken when 
appellant was arrested and processed through the Identi- 
fication Bureau. Moreover, any prejudice which occrued 
was overborne by the necessity of corroborating or negat- 
ing a witness’ testimony as to a change in appellant’s 
physical appearance. 


ARGUMENT 


I. Noerror occurred when the trial judge did not instruct 
the jury to disregard as to appellant a statement made 
by codefendant to a witness outside the presence of 
appellant, since the statement did not mention or bear 
any relation to him. Error, if any, was cured by sub- 
sequent general instructions on the point, in which 
counsel acquiesced. If not cured, any error was harm- 
less error. 


(Tr. 166, 417-18, 436, 437, 440) 


Appellee agrees that limitations apply to admissibility 
of evidence competent to a defendant but incompetent as 
to his codefendants. See Delli Paoli v. United States, 352 
U.S. 232, 237 (1957) ; Kramer v. United States, 115 U.S. 
App. D.C. 50, 317 F.2d 114 (1968); United States v. 
Gardner, 347 F.2d 405, 406-07 (7th Cir.), cert. denied, 
382 U.S. 1015 (1965). It does not follow, however, that 
the trial judge’s failure to instruct the jury to disregard 
Mrs, Jackson’s testimony as to appellant was error. The 
trial judge rested his decision not to so instruct on the 
ground that there was “absolutely no reference whatever, 
by insinuation or otherwise, with respect to defendant 
Dance” (Tr. 166). Counsel could proffer no connection 
between Mrs. Jackson’s testimony and Dance below,* and 


3 His present proffer, that “it was obvious that she considered 
appellant as guilty as his codefendant Gray, in view of her refer- 
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the record disclosed none. Dance was neither mentioned 
by name nor alluded to in any fashion. As the reason 
for protective instructions—the possibility of prejudice to 
Dance—never existed, no error stemmed from refusing 
them.‘ 

We fail to understand how this record could sustain a 
claim of error. But even if it could, the judge’s failure 
to instruct the jury as requested by appellant was cured 
by the trial judge’s later instructions (Tr. 417-18) 
Error, if any, was harmless, given the lack of connection 
between appellant and anything the witness Mrs. Jackson 
said; if the statements made by Gray had been ruled 
inadmissible, the case against appellant—turning as it 
did on testimony as to his entering and presence in the 
getaway car; that he borrowed the car a short time before 
the robbery and returned in it thereafter; that he picked 
up one of the robbers; and that he cut his mustache 
after the robbery—would not have been changed at all, 
much less made any weaker. No substantial rights of 


appellant have been affected. Rule 52(a), Fed. R. Crim. 
P. 


ences to newspaper articles, and in the light of the joinder of appel- 
lent and Gray as codefendants” (Br. 11-12), not only is unsupported 
by the record but suffers from the deficiency that nothing indicated 
that the witness felt that Gray was guilty. 


4Nor can counsel now seriously contend that error occurred. 
For the trial judge asked counsel to submit a proper instruction 
on the point for his consideration, which counsel failed to do. We 
submit that the failure to submit such an instruction is indicative 
of his attitude that the claim was not really worth pressing. Cf. 
United States v. Simone, 205 F.2d 480 (2d Cir. 1953) (instructions 
given day after request, held no cause for reversal). 


5 Counsel agreed below that the general instruction was appro- 
priate, and preferable to an instruction drawing attention to the 
matter (Tr. 486, 437, 440). 
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II. The trial judge did not err in regulating the order of 
questions during a cross-examination on the ability of a 
witness to observe. Even if the record could be read 
to indicate that cross-examination was limited, it was 
within the discretion of the trial judge to do so. Error, 
if any, was harmless. 


(Tr. 184-194) 


Appellant argues that the trial judge instructed appel- 
lant’s counsel to limit his cross-examination on the wit- 
ness’ ability to observe the “conditions under which she 
wears glasses and [to] find out whether or not she had 
glasses that day” (Br. 18). But the record undermines 
the foundation on which appellant erects a claim of 
prejudicial error. It shows that the trial judge did not 
preclude counsel from establishing the witness’ “rate of 
vision on September 21st” (Tr. 184). Instead, the trial 
judge was asserting that her visual acuity as an oculist 
would measure it was not material at that point in the 
testimony, and that it would not be material until after 
the distance appellant sat from the witness was estab- 
lished (Tr. 185, 186—emphasis added).* Thus, the trial 
judge did not limit cross-examination, but merely carried 
out his duty of seeing that the evidence was presented to 
the jury in an understandable and orderly fashion. See 
United States v. Bender, 218 F.2d 869, 873 (7th Cir. 
1959) . 

Even assuming that the trial judge totally precluded 
counsel from delving into the matter of the prescription 
of her glasses—her “rate of vision,” as it were—the same 
result obtains. Regulation of cross-examination is a mat- 
ter within the broad discretion of the trial judge, and 
will not be overturned unless there is abuse of that dis- 


¢ Counsel established the distances involved as the judge directed, 
but he never got back to the question of the prescription of the 
glasses the witness wore (Tr. 187-88, 189-191, 193-194). During a 
bench conference at which the issue was the emotional behavior of 
the witness, the judge told counsel “You can have all the cross- 
examination of this witness you want... .” (Tr. 192). 
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cretion. Glasser v. United States, 315 U.S. 60 (1940) ; 
Briscoe v. United States, 119 U.S. App. D.C. 41, 336 
F.2d 960 (1964) ; Wright v. United States, 87 U.S. App. 
D.C. 67, 183 F.2d 821 (1950) ; United States v. Bender, 
supra. No abuse occurred here. The trial judge made it 
clear that counsel could test the witness’ ability and op- 
portunity to observe, and suggested that he establish her 
visual acuity at distances with reference to objects in the 
courtroom (Tr. 185). And, as he pointed out, the situ- 
ation being delved into was far removed from one re- 
quiring pin-point precision or ability to accurately per- 
ceive objects over long distances. 

Error, if any, was harmless. The question as to the 
witness’ testimony was not her visual acuity, but (1) 
whether she was prejudiced by virtue of her son’s death; 
(2) the time she had to observe appellant and the cir- 
cumstances surrounding the observation; and (3) her 
ability to recall. Counsel went into these matters quite 
thoroughly, and clearly placed the problems with her 
testimony before the jury. 


Til. The trial judge did not err in admitting a picture taken 
by police at the time of appellant’s arrest where there 
was testimony negating any inference by the jury 
that appellant had a criminal record. 


(Tr. 251-254, 258) 


Appellant’s contention that the admission into evidence 
of a picture taken by police at the time of his arrest was 
tantamount to a prejudicial showing of a prior criminal 
record, relying solely on Barnes v. United States, 124 U.S. 
App. D.C. 318, 365 F.2d 509 (1966), is demolished by 
the record below. Here, there was no indication to the 
jury that appellant had been involved in criminal activity 
in the past. The arresting officer testified with respect to 
the challenged picture that “the regular identification 
photo was taken of [appellant]” (Tr. 251). The testimony 
was in direct response to the Assistant United States 
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Attorney’s query as to whether appellant was processed 
through the Identification Bureau after his arrest on the 
evening of the crime (Tr. 251). After the officer was 
shown the picture, he said “This is a picture of Louis 
Dance taken on September 21st, [19]65” (Tr. 258). Un- 
der these circumstances, there was no room for an in- 
ference by the jury that the picture signified prior crim- 
inal involvement. Moreover, the picture itself disclosed 
that it had been taken on the date of arrest (Tr, 252).’ 
Thus, Barnes is inapposite here. Cf. Cupo v. United 
States, 123 U.S. App. D.C. 324, 328, 359 F.2d 990, 994 
(1966), cert. denied 385 U.S. 1018 (1967) (fingerprints 
taken at time of arrest said unlikely to have conveyed 
to jury existence of prior criminal record).* The trial 
Judge’s ruling based on the fact that it referred only to 
the date of the offense was entirely correct.° 


In fact, counsel offered to stipulate that the picture was taken 
on that date, saying that the officer had so testified (Tr. 253). 


* Appellant now argues that the “Government’s real purpose” in 
introducing the picture “was to indicate to the jury an existing 
prior criminal record on the part of appellant” (Br. 10). This 
claim too is confuted by the record. It was offered on the issue of 
whether there had been a change in appellant’s physical features 
between the time he was seen by Mrs. Smith that afternoon and 
when she saw him that evening at the police station (Tr. 254). 
The picture therefore had substantial probative value, which could 
not be said of the picture in Barnes. 


*This was not a case in which undue attention was drawn to 
markings on the picture, as in Barnes, by attempting to erase or 
disguise the numbers or notations thereon. Given the time at which 
the picture was taken and its source, the jury could hardly have 
concluded that the numbers on it other than the date were other 
than numbers used for identification purposes from that date 
forward. Moreover, we suggest that under these circumstances, 
they should have been admitted “as is” because the probative value 
outweighed any remote and speculative prejudice of the sort appel- 
lant now claims exists. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
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